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OP1 NI ON

McMurray, J.

William T. Raws (plaintiff) brought this action to recover
damages resulting froma collision between a truck in which he was
a passenger and a train owned by Norfol k Sout hern Railway Conpany.
The truck was being driven by the defendant, Janes Massey. The
train engi neer was the defendant, N. V. Hodge. Raw s all eged that
Norfol k Southern's |oconmpbtive was at the tine of the collision
being operated in a negligent manner under the circunstances
exi sting at the crossing where the acci dent took place. He alleged
that Hodge failed to give warning by blowing the train's whistle or
horn, and that the crossing was not sufficiently marked by adequate
war ni ng devices. Rawl s al so sued Dycho Conpany, the owner of the
| and adj acent to the railway, alleging that a fence whi ch Dycho had
pl aced on its land, together with various structures and objects
I nsi de the fence, constituted a dangerous obstructi on whi ch bl ocked

the view of the oncom ng train.

Def endants, Norfolk Southern, Hodge, and Dycho noved for
sumary judgnment. Sunmary judgnent was granted by the trial court
on the grounds that there was no negligence on the part of the
novants which proximately caused Rawls' injury. A non-suit was

taken as to the defendant, Massey. Additionally, the court nade



the order final pursuant to Rule 54.02. Therefore, the trial

court's order is final and appeal abl e.

The issue on this appeal is whether the trial court was
correct in granting summary judgnent to the novi ng defendants. W
affirmthe trial court's judgnent as to Dycho, but find there are
genui ne i ssues of material fact precludi ng summary judgnent agai nst

t he defendants, Norfolk Southern and N. V. Hodge.

The standards governing a review of a trial court's grant of

sumary judgnent are well-settl ed:

Tenn. R Cv.P. 56.03 provides that summary judgnent
Is only appropriate where: (1) there is no genuine issue
with regard to the naterial facts relevant to the claim
or defense contained in the notion, Byrd v. Hall, 847
S.W2d 208, 210 (Tenn. 1993); and (2) the noving party is
entitled to a judgnent as a matter of |aw on the undis-
puted facts. Anderson v. Standard Register Co., 857
S.W2d 555, 559 (Tenn. 1993). The noving party has the
burden of proving that its notion satisfies these
requi renents. Downen v. Allstate Ins. Co., 811 S. W2d
523, 524 (Tenn. 1991).

The standards governing the assessnent of evidence
in the summary judgnent context are also well estab-
lished. Courts nust viewthe evidence in the |ight nost
favorabl e to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor
Byrd, 847 S.W2d at 210-11. Courts should grant a
sumary judgnent only when both the facts and the
conclusions to be drawn fromthe facts permt a reason-
abl e person to reach only one conclusion. [d.

Carvell v. Bottons, 900 S.W2d 23, 26 (Tenn. 1995).

On Cct ober 10, 1992, at about 9:00 AM Massey and Raw s were
in the process of delivering some furniture for their enployer
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They were proceeding generally south on Mederian Street in N ota
when they were struck by the eastbound train. The crossing had a
"crosshbuck” sign indicating the presence of railroad tracks, but no

ot her warni ng devi ces.

Dycho owns the land in the northwest quadrant adjacent to the
railroad and to Mederian Street. Dycho had constructed, on its
property, a chain |ink fence approximately nineteen feet fromthe
center of the railroad tracks, running parallel to the railroad.
Inside the fence were various structures and objects owned and

mai nt ai ned by Dycho.

We first address the propriety of summary judgnment in favor of
Dycho. The plaintiff contends that Dycho was negligent in erecting
and mai ntai ning the structures and objects onits | and because t hey
constituted a dangerous obstruction to the view of any oncom ng
eastbound train. Dycho responds that it is "a private |and owner
with no duty to maintain the public road, its property, the
railroad right of way or the signage or signaling in connection
therewith”; that it has the right to inprove and utilize its
property as it wishes, and that there is no duty onits part not to
obstruct the view of the railway.

Plaintiff counters by arguing that T.C A § 39-17-307
establ i shes such a duty on the part of Dycho. T.C A 8§ 39-17-307

provides in pertinent part as foll ows:



(a) A person conmts an offense who, wthout |egal
privilege, intentionally, know ngly or recklessly:

(1) Qostructs a highway, street, sidewal k, rail way,
wat erway, elevator, aisle, or hallway to which the

public, or a substantial portion of the public, has
access. ..

(b) For purposes of this section, "obstruct” neans
to render passage inpassable or to render passage
unreasonably inconvenient or potentially injurious to
persons or property.

T.C.A 8 39-17-307 is a crimnal or penal statute. W are of
the opinion that the statute has no application to the case at
hand. It is a fundanental rule that penal statutes and ordi nances

are strictly construed. Kitts v. Kitts, 136 Tenn. 314, 189 S.W 375

(1916). "A penal statute or ordinance will not be enlarged by
i nplication or intendnent beyond the fair neaning of the | anguage

used ... ." Richnond v. State, 171 Tenn. 1, 100 S.wW2d 1 (1937).

Cty of Kingsport v. Jones, 268 S.W2d 576 (Tenn. 1954). W do not

bel i eve that the use of one's property for | awful purposes w thout
encroachnent upon the right-of-way of a roadway constitutes an
offense using the "fair neaning of the I|anguage test." It,
therefore, follows that there was no viol ati on of the statute under

the circunstances of this case.

Considering all the undisputed evidence and all legitimte

i nferences that nay be drawn therefrom reasonable m nds cannot



differ regarding the defendant Massey's failure to look to his
right earlier than imedi ately before inpact. Wen Massey | ooked
to his right, the truck was already on the tracks. Therefore,
plaintiff's injury could not have been proximtely caused by a

breach of a duty on the part of Dycho even if a duty existed.

M. Massey testified by deposition as foll ows:

Q And those [crossings] that do not have, in your
judgnent, pretty good visibility, what would you
do? Wat was your habit and your custonf

A. This is the first one |'ve ever cone to that didn't
have good visibility.

Q And as a result of it not having, in your mnd,
pretty good visibility, what precautions did you
take as a result?

A Listening for a whistle.
Q Anyt hing el se?

No, sir.

Q As you approached, did you look to your left?

It seens like | looked to ny left. | didn't stop.
| kept — continued going. And just out of the
corner of ny right eye, | renenber seeing a |ight
and it seened like I mght have heard a whistle
just prior to inpact. And then when | cane to, the
truck was sitting in a field.

* * * *

Q And | take it that when you heard that whistle and
saw that |ight out of the corner of your eye, your
vehi cl e had al ready entered upon the tracks?

A. Yes, sir.



Q Do you normally look for trains comng at the
nonent you're driving up and across the bunps, or
are you watching the road at that point normally?

A Normal Iy I'm watching the road.

Q Do you believe that based upon your past driving
habits and experiences, that on the day of this
wreck, Cctober the 10th, 1992, that before you got
to the railroad tracks, you | ooked for a train and
listened for a train? Do you believe you did that?

* * * *
A. | know I was listening, but as far as |ooking, I
don't really think I paid close attention | ooking-
W se.
* * * *
Q Did | understand you to say that the first aware-

ness you had of the train's presence was you got a
glinpse of the light?

A. Yes, sir.

Q Can we assune then you feel, reflecting back onit,
t hat you were reasonably aware of what was goi ng on
as you drove down through there?

* * * *
Q Do you believe that you were being reasonably
awar e?
* * * *

A As far as using ny hearing, yes, sir.

Two depositions of M. Massey are in the record. In neither
does he state that he |looked to his right before entering the

railroad crossing.



Q From all you know about this weck, having been
involved in it and going back to the scene do you
believe there was an obstruction to your view
bet ween you and the train in that Dycho area there?

* * * *

Q That bl ocked the view of the train?

| personally believe there was sone type of ob-

struction.
Q Yes.
A O else | would have seen the |ight sooner.
* * * *
Q And between you and the train, the way you were

approaching the track with the train comng from
your right, there's a yard there with a chain link
fence around it.

A Uh- huh.
Q And you know today and after this weck that there

was stuff in that chain link fence, inside there;
tanks and all kinds of machi nery, mechanical stuff.

A. Uh- huh, yes, sir.

Q And after the weck, in the days and weeks that
foll owed, when you went out there and | ooked at it,
whenever it was, you found out that that did bl ock
your view or didn't block your view of the train
and the train's view of you?

A It did.

(Enphasi s added to the above testinony.)

The testinony clearly reflects that M. Massey did not becone
aware of the obstruction alleged to have been created by Dycho

until after the accident occurred. The evidence taken as a whol e



excl udes the obstruction, if any, caused by Dycho as a proxi mate or

| egal cause of the accident.*

Stated differently, we find fromthe undi sputed evi dence t hat
there is no genuine issue of a material fact as to whether Massey
| ooked to his right, the direction fromwhich the train struck his
vehicle, before entering the crossing. From the undisputed
evidence, the trier of fact could not reasonably conclude that he
did. Thus, even if there was a dangerous obstruction negligently
pl aced by Dycho on its property, it could not have been either a
cause in fact or a proximate or |egal cause of this accident.
"Proof of negligence wthout proof of causation is nothing."

Kilpatrick v. Bryant, 868 S.W2d 594, 599 (Tenn. 1993), quoting Doe

v. Linder Const. Co., Inc., 845 S.W2d 173 (Tenn. 1992).

We recognize that there is authority that a |andowner or
occupi er has a duty to exercise reasonable care in the use of his
property so as not to injure possessors on adjoining properties.

See Louisville & Nashville Railroad v. Fort, 112 Tenn. 432, 80 S. W

429 (1904); Nashville Chattanooga & St. Louis Railway v. Wade, 127

Tenn. 154, 153 S.W 1120 (1912). We express no opinion as to
whet her Dycho was negligent. W sinply note that if Dycho was
negligent, such negligence was not a proxinmate or |egal cause of

the plaintiff's injury, under circunstances shown by t he undi sput ed

"We shoul d note that no testimony by the plaintiff is in the record.
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evi dence before the court. The trial court was correct in granting

summary judgnent in favor of Dycho.

We now turn to the propriety of granting summary judgnent to
the railroad defendants. The plaintiff, while acknow edging
substantial negligence on Mssey's part, argues that Norfolk
Southern and its engi neer Hodge were also guilty of negligence
whi ch proximately caused his injury. Plaintiff's theory is that
Hodge did not blow the train's whistle or sound the horn until
i mmedi ately before inpact, and had he kept a good | ookout and
sounded a warning earlier, M. Massey and the plaintiff woul d have
been alerted to the train's presence and woul d have stopped before

entering the crossing.

Al t hough the railroad defendants' answer to the conplaint
avers that the plaintiff should be barred fromrecovery because of
his own negligence, they do not assert or argue this on appeal
contending instead that the sole and proximte cause of the
acci dent was Massey's negligence. The plaintiff argues that under
t hese circunstances, if the trier of fact coul d reasonably find the
rail road defendants guilty of any negligence, however slight, which
proxi mately caused his injury, they should not be granted summary

j udgnent .
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We agree with this argunent. Under our systemof conparative
fault, "so long as a plaintiff's negligence remains | ess than the

defendant's negligence the plaintiff may recover.” Mlintyre v.

Bal l entine, 833 S.W2d 52, 57 (Tenn. 1992). Also, "in cases of

multiple tortfeasors, plaintiff will be entitled to recover so | ong
as plaintiff's fault is less than the conbined fault of all

tortfeasors." |Id. at B58.

Nor f ol k Southern relies upon the case of Eaton v. MO ain, 891

S.W2d 587 (Tenn. 1994), and the analytical factors regarding
conparative negligence contained therein, in support of its
argunent that the trial court's summary judgnent was correct. In
Eaton, however, the Suprene Court "clarif[ied] the circunstances
under which a trial or appellate court nmay hold, as a matter of
law, that the plaintiff's degree of fault is equal to or greater
than the defendant's." 1d. at 590. Here, it has not been shown

that plaintiff has any degree of fault at all.

It is a well-settled rule in Tennessee that an injury may be
proxi mtely caused by several concurrent negligent acts or

om sSsi ons:

In order to be a proxi mate cause of an injury, a negli-
gent act or om ssion nust have been a substantial factor
In bringing about the injury. Boling v. Tennessee State
Bank, 890 S.W2d 32, 36 (Tenn. 1994); Md enahan V.
Cool ey, 806 S.w2d 767, 775 (Tenn. 1991). An injury may
be proximately caused by nore than one negligent act or
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om ssion. Kelley v. Johnson, 796 S.W2d 155, 159 (Tenn.
App. 1990); Stokes v. Leung, 651 S.W2d 704, 708 (Tenn.
App. 1982). Thus, a negligent act or om ssion need not
be the sole cause of an injury to be a proxi mate cause.
Mcd enahan v. Cooley, 806 S.W2d at 775; Lancaster V.
Mont esi, 216 Tenn. 50, 57, 390 S.W2d 217, 221 (1965).
Each person whose negligence is a proxi mate cause of an
injury may be independently liable for the injury.
McCl enahan v. Cool ey, 806 S.W2d at 775.

Burgess v. Harley, 934 S.W2d 58, 68 (Tenn. App. 1996).

Causation questions, which are fact-sensitive, are for the
trier of fact to decide unless the undisputed facts, and the
i nferences drawn therefrom permt only one reasonabl e concl usi on.

Haynes v. Hamilton County, 883 S.W2d 606, 612 (Tenn. 1994).

T.C.A 8 65-12-108 provides the follow ng:

Pl bbby repeired b oprrrretirr
tiilltrti.—In order to prevent accidents upon railroads,
the follow ng precautions shall be observed:

(1) The officials having jurisdiction over every
public road crossed by a railroad shall place at each
crossing a sign, marked as provided by 8 65-11-105. The
county |l egi sl ati ve body shall appropriate noney to defray
the expenses of the signs. The failure of any engine
driver to blowthe whistle or ring the bell at any public
crossing so designated by either the railroad conpany or
the public official shall constitute negligence with the
effect and all as set forth in 8§ 65-12-109;

(2) On approachi ng every crossing so distinguished,
t he whistle or bell of the |l oconotive shall be sounded at
the distance of one fourth (1/4) of a mle from the
crossing, and at short intervals until the train has
passed t he crossing;
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(3) Every railroad conpany shall keep the engineer,
fireman, or sone ot her person upon the | oconotive, always
upon the | ookout ahead; and when any person, animal, or
ot her obstruction appears upon the road, the alarm
whi stl e shall be sounded, the brakes put down, and every
possi bl e neans enpl oyed to stop the train and prevent an
acci dent ;

T.C. A 8§ 65-12-109 provides as foll ows:

I e I T O A O O S A I A I S O B I
)tr 1. — A violation of any of the provisions of §
65-12-108 by any rail road conpany constitutes negligence
per se and in the trial of any causes involving 8§
65-12-108, the burden of proof, the issue of proxinmate
cause, and the issue of contributory negligence shall be
tried and be applied in the same manner and wi th the same
effect as in the trial of other negligence actions under
the common | aw i n Tennessee.

Massey testified several tines that he did not hear a whistle

or horn until immediately before the collision. He deposed as
fol | ows:
Q Then you nust not have known there was a train
com ng.
A No, | didn't.
Q You didn't hear it.
A No. If I'd heard a whistle |I'd have stopped.
Q Then you went through sonmething there; you went
t hrough the trauma of the weck and your head was
hit and so forth.
A Uh- huh
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Q | want to know what your answer would be to this
Do you believe that that train didn't blow or do
you believe that you just didn't hear it?

A | believe the train didn't blow, because when they
blow in Niota you can hear them from a good ways
away.

Q Have you got good hearing?
Yes, sir.

Q If that train would have bl own com ng down on that
crossing to warn notorists, do you think you would

have heard it?

A. Yes, sSir.

N. V. Hodge testified that as he approached the crossing, he
started blowing the crossing whistle signal and when he saw the
truck he blew a warning signal. M . Hodge could not, however,
provi de a rough estinmate of how close he was to the truck when he

first sawit, except that it was "sudden."

Massey's testinony creates a genuine i ssue of material fact as
to whet her Hodge blew the whistle or sounded the horn within the
di stance required by T.C A 8 65-12-108. The transcript of the
hearing on this issue reveals that the trial court recognized that
there may be a genuine issue of a material fact or facts wth
regard to the negligence of M. Hodge. He stated:

And | am concerned, | think that there nmay be sone

evi dence here of negligence on —arguably on the part of

the railroad. There is probably sone suggestion here,

maybe an inference, that the engineer didn't blow his

hor n.
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Taki ng Hodge's testinony in a light nost favorable to the
plaintiff, a reasonable jury could conclude that, since he did not
see the truck until "suddenly" before i npact, Hodge was not keepi ng
a good and adequate | ookout. |If the jury were to find that Hodge
di d not keep a sufficient |ookout or failed to bl ow the whistle or
sound the horn, it could reasonably determ ne that such a failure
to warn Massey and the plaintiff of the train's presence, was a

proxi mate cause of the accident.

Thus, summary judgnent should not have been granted to the
rail road defendants. The trial court's order granting sunmary
judgnment to M. Hodge and Norfol k Southern is reversed. The trial
court's judgnent in all other respects is affirnmed. This case
remanded to the trial court for such other and further action that
may be required consistent with this opinion. Costs on appeal are
assessed equally between the appellant and appellee Norfolk

Sout her n.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge
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Charl es D. Susano,

Jr.,

Judge
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The trial court's order granting summary judgnment to the
def endants, M. Hodge and Norfol k Sout hern, is reversed. The tri al
court's judgnent in all other respects is affirned. This case is
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assessed equally between the appellant and appellee Norfolk

Sout her n.

PER CURI AM



